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³7KH LVVXLQJ RI WKLV 5HTXHVW IRU 3URSRVDO �5)3� GRHV QRW FRPPLW

WKH &LW\ RI 'HWURLW WR DZDUG D FRQWUDFW� WR SD\ DQ\ FRVWV LQFXUUHG LQ WKH
SUHSDUDWLRQ RI D SURSRVDO XQGHU WKLV UHTXHVW� RU WR SURFXUH RU FRQWUDFW IRU
VHUYLFHV RU VXSSOLHV� 7KH &LW\ UHVHUYHV WKH ULJKW WR DFFHSW RU UHMHFW DQ\ RU
DOO SURSRVDOV UHFHLYHG DV D UHVXOW RI WKLV UHTXHVW� WR QHJRWLDWH ZLWK DOO
TXDOLILHG VRXUFHV� DQG WR FDQFHO LQ SDUW RU LQ LWV HQWLUHW\ WKLV 5)3� LI LW LV
GHHPHG WR EH LQ WKH EHVW LQWHUHVW RI WKH &LW\ WR GR VR�´ -RLQW $SSHQGL[
�³-�$�´� DW ����

$PHULWHFK VXEPLWWHG D FRS\ RI WKH ���� 5)3 DV DQ H[KLELW DWWDFKHG
WR D PRWLRQ WR GLVPLVV� 7KH SODLQWLIIV DUJXH WKDW WKH GLVWULFW FRXUW VKRXOG
QRW KDYH FRQVLGHUHG PDWWHUV RXWVLGH WKH SOHDGLQJV� $SSHOODQWV¶ %U� DW ���
+RZHYHU� DV $PHULWHFK REVHUYHV� WKH SODLQWLIIV UHIHUUHG WR WKH ���� 5)3
LQ WKHLU FRPSODLQW� 7KH ����5)3ZDV FHQWUDO WR WKH SODLQWLIIV¶ FODLPV DQG
WKXV ZDV SURSHUO\ FRQVLGHUHG� 6HH -DFNVRQ Y� &LW\ RI &ROXPEXV� ��� )��G
���� ��� ��WK &LU� ����� �³'RFXPHQWV DWWDFKHG WR D PRWLRQ WR GLVPLVV DUH
FRQVLGHUHG SDUW RI WKH SOHDGLQJV LI WKH\ DUH UHIHUUHG WR LQ WKH SODLQWLII¶V
FRPSODLQW DQG DUH FHQWUDO WR WKH SODLQWLII¶V FODLP�´��

�
7KH WHOHSKRQH LV UHFHVVHG LQWR WKH ZDOO� PDNLQJ WKH LQWHUFRP

YLUWXDOO\ LQGHVWUXFWLEOH� 8QOLNH WUDGLWLRQDO ER[ XQLWV� ZKLFK FRQVLVW RI D
KDQGVHW FRQQHFWHG WR WKH WHOHSKRQH E\ D ORQJ VWHHO FRUG� WKLV GHVLJQ
SUHYHQWV SULVRQHUV IURP ��� FRQYHUWLQJ WKH FRUG RU KDQGVHW LQWR D ZHDSRQ
DQG ��� YDQGDOL]LQJ RU RWKHUZLVH DEXVLQJ WKH SKRQHV�
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�
7KH SODLQWLIIV DOOHJH WKDW $PHULWHFK¶V ELG FRQWDLQHG WKH WUDGLWLRQDO

ER[ XQLW GHVLJQ DQG WKXV IDLOHG WR FRPSO\ ZLWK WKH ���� 5)3¶V
UHTXLUHPHQW WKDW WKH WHOHSKRQH HTXLSPHQW EH ³YDQGDOLVP SURRI�´ -�$� DW
�� �&RPSO� DW � ����

�
7KHSODLQWLIIV DOOHJH WKDW$PHULWHFK¶V ELG SURSRVHG DQ LOOHJDO UDWH IRU

FROOHFW FDOOV� ZKLFK ZRXOG TXDOLI\ DV SUHGDWRU\ SULFLQJ DQG WKXV YLRODWH
IHGHUDO DQWLWUXVW ODZV�

�
7KH &LW\ VXEPLWWHG D FRS\ RI WKH PHPR LWVHOI DV DQ H[KLELW DWWDFKHG

WR D PRWLRQ IRU VXPPDU\ MXGJPHQW� $V WKH SODLQWLIIV DUJXH� WKLV PHPR
ZDV QRW DFFRPSDQLHG E\ DQ DIILGDYLW RU GRFXPHQW WKDW DWWHVWHG WR LWV
YDOLGLW\ RU DXWKHQWLFLW\� $SSHOODQWV¶ %U� DW ��� :H KDYH SUHYLRXVO\ ³UXOHG
WKDW GRFXPHQWV VXEPLWWHG LQ VXSSRUW RI D PRWLRQ IRU VXPPDU\ MXGJPHQW
PXVW VDWLVI\ WKH UHTXLUHPHQWV RI 5XOH ���H�� RWKHUZLVH� WKH\ PXVW EH
GLVUHJDUGHG�´ /RJDQ Y� 'HQQ\¶V� ,QF�� ��� )��G ���� ��� ��WK &LU� �����
�TXRWLQJ 0RRUH Y� +ROEURRN� � )��G ���� ��� ��WK &LU� ������� %HFDXVH
WKH SODLQWLIIV UDLVHG WKLV LVVXH LQ WKH FRXUW EHORZ� WKH\ KDYH QRW IRUIHLWHG
WKLV REMHFWLRQ� 6HH -RKQVRQ Y� 8QLWHG 6WDWHV 3RVWDO 6HUY�� �� )��G ����
��� ��WK &LU� ������

+RZHYHU� 1DSROHRQ HVVHQWLDOO\ UHLWHUDWHV0LOOHU¶V FRQFOXVLRQV LQ WKH
PHPR WKDW WKH SODLQWLIIV DWWDFKHG WR WKHLU FRPSODLQW DV ([KLELW &� :H
WKHUHIRUH UHO\ RQ 1DSROHRQ¶V UHIHUHQFHV WR 0LOOHU¶V PHPR�
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,Q DGGLWLRQ� LQ WKH DFFRPSDQ\LQJ IRRWQRWH� WKH GLVWULFW FRXUW VWDWHG�

³(YHQ LI WKLV &RXUW ZHUH WR ILQG WKDW 1RDK VXIILFLHQWO\ HVWDEOLVKHG
VWDQGLQJ WR EULQJ D WD[SD\HU DFWLRQ� GLVPLVVDO >ZLWKRXW SUHMXGLFH@ ZRXOG
QHYHUWKHOHVV EH DSSURSULDWH � � � EHFDXVH QR YLDEOH IHGHUDO FODLPV UHPDLQ�´
-�$� DW ������ Q��� 7KLV FRQGLWLRQDO ODQJXDJH SURYLGHV IXUWKHU VXSSRUW IRU
RXU FRQFOXVLRQ WKDW WKH GLVWULFW FRXUW KHOG WKDW 1RDK GLG QRW KDYH VWDQGLQJ�
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%HFDXVH WKH SODLQWLIIV UHIHUUHG WR WKH ���� 5)3 LQ WKHLU FRPSODLQW�

DQG WKH ���� 5)3 ZDV FHQWUDO WR WKH SODLQWLIIV¶ FODLPV� ZH PD\ FRQVLGHU
WKLV GRFXPHQW� 6HH VXSUD QRWH ��

��
03-9 DUJXHV WKDW WKH &LW\¶V GLVFUHWLRQ LQ DZDUGLQJ FRQWUDFWV LV

OLPLWHG XQGHU WKH ORZHVW UHVSRQVLEOH ELGGHU SURYLVLRQV RI WKH 'HWURLW &LW\

&RGH� $SSHOODQWV¶ %U� DW ������ 7KH 'HWURLW &LW\ &RGH VSHFLILHV WKH

PDQQHU LQ ZKLFK WKH &LW\¶V SXUFKDVLQJ GLUHFWRU PD\ PDNH SXUFKDVHV WKDW

HQWDLO D ³PDMRU H[SHQGLWXUH�´ 'HWURLW &LW\ &RGH � ������� ,Q WKH FDVH RI

SXUFKDVH FRQWUDFWV IRU HTXLSPHQW DQG VXSSOLHV� DPDMRU H[SHQGLWXUH LV RQH

WKDW H[FHHGV �������� 'HWURLW &LW\ &RGH � �������

+RZHYHU� 03-9 IDLOV WR UHEXW WKH &LW\¶V FRQWHQWLRQ WKDW WKH '3'

FRQWUDFW ZDV D UHYHQXH UDWKHU WKDQ D SXUFKDVH FRQWUDFW� $SSHOOHH �&LW\�¶V

%U� DW ������ 5HYHQXH FRQWUDFWV DUH JRYHUQHG E\ 'HWURLW &LW\ &RGH � ���

���� ZKLFK UHTXLUHV WKH 'HWURLW &LW\ &RXQFLO WR DSSURYH ³DOO UHYHQXH

FRQWUDFWV� UHJDUGOHVV RI GROODU YDOXH�´ ,G� 2Q LWV IDFH� WKH ���� 5)3

VWDWHV WKDW RQH RI LWV SULPDU\ REMHFWLYHV LV WR JDLQ ³>D@ QHZ UHYHQXH VRXUFH

IRU WKH &LW\ RI 'HWURLW�´ -�$� DW ���� 7KH UHVROXWLRQ SDVVHG E\ WKH 'HWURLW

&LW\ &RXQFLO WKDW DZDUGHG WKH '3' FRQWUDFW WR $PHULWHFK DOVR GHVFULEHG

WKH FRQWUDFW DV ³D UHYHQXH FRQWUDFW � � � ZLWK FRPSHQVDWLRQ WR EH SDLG WR WKH

&LW\�´ -�$� DW ���� :H DJUHH ZLWK WKH &LW\ DQG FRQFOXGH WKDW WKH ORZHVW

UHVSRQVLEOH ELGGHU SURYLVLRQV DUH QRW DSSOLFDEOH LQ WKLV FDVH�
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$W RUDO DUJXPHQW� $PHULWHFK FLWHG WKH 6XSUHPH &RXUW¶V &ROXPELD

GHFLVLRQ IRU WKH SURSRVLWLRQ WKDW PXQLFLSDO VXSHUYLVLRQ LV VXIILFLHQW WR
LPPXQL]H D SULYDWH DFWRU IURP IHGHUDO DQWLWUXVW OLDELOLW\� +RZHYHU� WKH
&ROXPELD &RXUW KHOG WKDW WKH SULYDWH GHIHQGDQW LQ WKDW FDVH ZDV HQWLWOHG
WR LPPXQLW\ XQGHU (DVWHUQ 5DLOURDG 3UHVLGHQWV &RQIHUHQFH Y� 1RHUU
0RWRU )UHLJKW� ,QF�� ��� 8�6� ��� ������� ZKLFK ³VKLHOGV IURP WKH
6KHUPDQ $FW D FRQFHUWHG HIIRUW WR LQIOXHQFH SXEOLF RIILFLDOV UHJDUGOHVV RI
LQWHQW RU SXUSRVH�´ &ROXPELD� ���8�6� DW ������ �TXRWLQJ0LQH:RUNHUV
Y� 3HQQLQJWRQ� ��� 8�6� ���� ��� �������� 7KH 1RHUU�3HQQLQJWRQ
H[HPSWLRQ WKXV DSSOLHV WR OREE\LVWV DQG RWKHUV ZKRVH OHJLWLPDWH DWWHPSWV
WR LQIOXHQFH JRYHUQPHQWDO DFWLRQ DUH SURWHFWHG E\ WKH )LUVW $PHQGPHQW
DV SROLWLFDO DFWLYLW\� ,Q FRQWUDVW� RXU HIIHFWLYH�GHFLVLRQ�PDNHU GRFWULQH
DGGUHVVHVZKHWKHU D SULYDWH GHIHQGDQW KDV DFWXDOO\ FRUUXSWHG RU RYHUWDNHQ
UDWKHU WKDQ PHUHO\ LQIOXHQFHG D PXQLFLSDOLW\¶V GHFLVLRQ�PDNLQJ SURFHVV�

:H UHFRJQL]H WKDW RWKHU FRXUWV KDYH H[WHQGHG VWDWH DFWLRQ LPPXQLW\
EH\RQG WKLV OLPLW� 6HH� H�J�� 7UL�6WDWH 5XEELVK� ,QF� Y� :DVWH 0JPW�� ,QF��
��� )��G ����� ���� ��VW &LU� ����� �KROGLQJ WKDW ³PXQLFLSDO VXSHUYLVLRQ
RI SULYDWH DFWRUV LV DGHTXDWH ZKHUH DXWKRUL]HG RU LPSOLFLW LQ WKH VWDWH
OHJLVODWLRQ´�� +RZHYHU� XQWLO WKH 6XSUHPH &RXUW VTXDUHO\ DGGUHVVHV WKH
TXHVWLRQ ZKHWKHU PXQLFLSDO VXSHUYLVLRQ SURWHFWV WKH DQWLFRPSHWLWLYH DFWV
RI SULYDWH SDUWLHV� ZH DUH ERXQG E\ WKLV FLUFXLW¶V GHFLVLRQ LQ5LYHUYLHZ DQG
PXVW UHDG 7LFRU WR SUHFOXGH 3DUNHU LPPXQLW\ LQ VXFK FDVHV DEVHQW DFWLYH
VXSHUYLVLRQ E\ WKH VWDWH LWVHOI�
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,Q&RQVROLGDWHG 7HOHYLVLRQ� D SULYDWH� IRU�SURILW FRUSRUDWLRQ DOOHJHG

WKDW D QRQSURILW FRUSRUDWLRQ KDG YLRODWHG IHGHUDO DQWLWUXVW ODZV E\
XQODZIXOO\ FRQVSLULQJ WR SUHYHQW IUHH FRPSHWLWLRQEHWZHHQ WKH WZR HQWLWLHV
LQ WKH SURYLVLRQ RI FDEOH WHOHYLVLRQ VHUYLFH IRU WKH &LW\ RI )UDQNIRUW�
.HQWXFN\� &RQVROLGDWHG 7HOHYLVLRQ� ��� )��G DW ���� :H FRQFOXGHG WKDW
WKH GHIHQGDQW ZDV HQWLWOHG WR VWDWH DFWLRQ LPPXQLW\ IURP DQWLWUXVW FODLPV
EHFDXVH LW ZDV D PXQLFLSDO DJHQW� UDWKHU WKDQ D SXUHO\ SULYDWH DFWRU� DQG
WKXV GLG QRW KDYH WR VKRZ DFWLYH VWDWH VXSHUYLVLRQ� ,G� DW �������
$PHULWHFK GRHV QRW UDLVH VXFK DQ DUJXPHQW LQ WKLV FDVH�
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